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Energy Regulation in the States:  

A Wake-up Call 

ENERGY IS THE LIFEBLOOD OF THE ECONOMY 

Abundant and affordable energy makes our lives better in innumerable ways. It heats our 

homes, lights our night, fuels our freedom to move, and brings us together by powering our 

communication systems. Affordable energy allows us to spend more of our money on our other 

needs, such as families, friends, entertainment, and investment. It also helps keep jobs in 

America by lowering the costs of producing and exporting goods and services, making us 

competitive in a global economy.   

But affordable energy is under assault.  Many politicians and ideological special-interest groups 

are working to place onerous restrictions on the energy we use and on how we use it. The 

energy resources that supply 85 percent of our energy needsτcoal, oil, and natural gasτare 

the most affordable and therefore the targets of this assault. The regulations are intended to 

make energy from these sources harder to produce and more expensive to use. But these 

policies not only decrease the availability and increase the price of natural gas, coal, and oil, 

they also force the American people to use energy sources that would otherwise be too 

expensive and unreliable to exist commercially. 

We have already seen the results of some of these regulations. For example, the national 

renewable fuel mandate helped create a rise in the price of both fuel and food by taking food 

(especially corn) and turning it into a more expensive, mandated fuel (ethanol).  

Other regulations will likely lead to energy price increases in the future. Electricity prices in 

states with binding renewable portfolio standards are nearly 40 percent higher than states that 

do not have similar mandates. But these mandates are relatively new and it is not clear how 

much of this price differential is a result of the regulations. Also, both Congress and some state 

legislatures have proposed low-carbon fuel standards that would increase the costs of gasoline 

and would ŘƛǎŀŘǾŀƴǘŀƎŜ !ƳŜǊƛŎŀΩǎ Ǿŀǎǘ ŘŜǇƻǎƛǘs ƻŦ ƻƛƭ ǎƘŀƭŜ ŀƴŘ /ŀƴŀŘŀΩǎ ƻƛƭ ǎŀƴŘǎ ƛƴ ŦŀǾƻǊ ƻŦ 

imported Middle Eastern crude.  

Perhaps surprisingly, some of the most contentious of these ongoing battles are happening 

right now in state capitals across the country.  This report analyzes many such policies and 
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explains how state governments are increasing the price of energy and the price of using 

energy through additional regulations.   

 
TRENDS IN STATE-LEVEL GREENHOUSE GAS REGULATION 

The most obvious trend at the state level is the dramatic rise in the number of bills that directly 

or indirectly regulate greenhouse gas emissions. The following graph, created from data 

collected by the American Legislative Exchange Council, shows the extraordinary increase in the 

filing of such bills during the past few years. In particular, the number of introduced bills that 

would have directly or indirectly regulated greenhouse gases more than quintupled from 2006 

to 2007 and the number that were enacted more than sextupled.1 

 

The dramatic increase of 2007 is attributable to a few causes, starting with the 2006 election. 

As the result of a general dissatisfaction with President Bush and the Republican Congress, that 

election swept into office many state and national legislators who were more disposed toward 

more aggressive government regulationτespecially as it related to greenhouse gases. This was 

the case even though no one openly campaigned to regulate greenhouse gases and thereby 

make energy more expensive.  

                                                           
1
 American Legislative Exchange Council, Greenhouse Gas Regulation in the States (2009).   
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In addition to the increase in pro-regulation politicians, another factor driving legislation was Al 

DƻǊŜΩǎ movie, An Inconvenient Truth. The film was released in 2006 and became the third-

highest-grossing documentary at that time.2 The movie went on to win two Academy Awards, 

and it convinced many people that some government action was needed to control greenhouse 

Ǝŀǎ ŜƳƛǎǎƛƻƴǎΦ CǳǊǘƘŜǊ ŀƛŘƛƴƎ DƻǊŜΩǎ ŎŀǳǎŜΣ ǘƘŜ bƻǊǿŜƎƛŀƴ bƻōŜƭ /ƻƳƳƛǘǘŜŜ ŀǿŀǊŘŜŘ ƘƛƳ ǘƘŜ 

2007 Nobel Peace Prize.   

STATE-LEVEL ATTEMPTS TO REPLICATE THE KYOTO PROTOCOL: CALIFORNIAΩS GLOBAL WARMING SOLUTIONS ACT 

AND ITS PROGENY 

In 1997, as vice president, Mr. Gore helped negotiate an international treaty known as the 

Kyoto Protocol. 3 This treaty creates binding commitments for certain developed countries 

(essentially Europe, Turkey, Russia, the United States, Canada, Australia, New Zealand, and 

Japan) to reduce their greenhouse gas emissions to five percent below 1990 levels by 2012.  

The United States signed the Kyoto Protocol, but President Clinton never sent the treaty to the 

Senate to be ratified.  The obvious reason President Clinton did not send the Kyoto Protocol to 

the Senate is that a few months prior to the final treaty negotiations, the Senate voted 95-0 on 

a resolution expressing dissatisfaction with the main elements of the Protocol.4  

[ƛƪŜ tǊŜǎƛŘŜƴǘ /ƭƛƴǘƻƴΣ tǊŜǎƛŘŜƴǘ .ǳǎƘ ƴŜǾŜǊ ŀǎƪŜŘ ŦƻǊ ǘƘŜ {ŜƴŀǘŜΩǎ ŎƻƴǎŜƴǘ ǘƻ ǘƘŜ Yȅƻǘƻ 

Protocol. In fact, environmental groups madŜ ǘƘŜ ŦŀƭǎŜ ŎƭŀƛƳ ǘƘŀǘ .ǳǎƘ άǿƛǘƘŘǊŜǿέ ŦǊƻƳ ǘƘŜ 

Kyoto Protocol,5 ŜǾŜƴ ǘƘƻǳƎƘ .ǳǎƘΩǎ ŀŎǘƛƻƴǎ ǿŜǊŜ ǇǊŜŎƛǎŜƭȅ ǘƘŜ ǎŀƳŜ ŀǎ /ƭƛƴǘƻƴΩǎτneither ever 

sent the treaty to the Senate. President Obama has thus far followed the same policy with 

regard to the Kyoto Protocol as Presidents Clinton and Bush. He is free to send Kyoto to the 

Senate for ratification, but he has declined to do so.     

On February 16, 2005, the Kyoto Protocol went into effect for the 35 covered countries that 

had ratified the treaty, though more than 100 other nations ratified it as well but without 

obligation to reduce their greenhouse gas emissions. Environmental pressure groups 

recognized that cap-and-trade legislation at the federal level had stalled and that the U.S. 

Senate was unlikely to ratify the Kyoto Protocol, so they changed tactics and started 

                                                           
2
 Box Office Mojo, Documentary: 1982-Present (2010), 

http://boxofficemojo.com/genres/chart/?id=documentary.htm.  
3
 Samuel Thernstrom, Inconvenient Truths for Al Gore, National Review Online, May 25, 2006, 

http://www.aei.org/article/24451 .   
4
 See Senate Resolution 98 (105

th
 Congress, 1st Sess., [1997]),  

5
 See e.g. Greenpeace, U.S. Withdraws from Kyoto Protocol, http://www.greenpeace.org/usa/news/u-s-withdraws-

from-kyoto-prot (Apr. 5, 2001). 
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aggressively pushing greenhouse gas regulations at the state level.  The first of these state-level 

cap-and-trade plans ǿŀǎ /ŀƭƛŦƻǊƴƛŀΩǎ άDƭƻōŀƭ ²ŀǊƳƛƴƎ {ƻƭǳǘƛƻƴǎ !Ŏǘ ƻŦ нллсΦέ6  

Originally introduced in 2004, the Global Warming Solutions Act needed a couple years to 

generate the sufficient political momentum to pass.7 But with the support of leading 

environmental groups,8 the California legislature passed the Act on August 31, 2006, and 

Governor Arnold Schwarzenegger signed it on September 27, 2006. 

The Global Warming Solutions Act is short on solutions but long on ambition. The law requires 

California to reduce its greenhouse gas emissions to 1990 levels by 2020 (approximately a 25 

percent reduction from 2006 levels).9 Despite the title, the Act does not lay out the regulations 

to actually reduce carbon dioxide and greenhouse gas emissions. Instead, it gives the California 

Air Resources Board the authority to develop the necessary rules to achieve the goals of 

greenhouse gas emission reductions.  

New Jersey, Hawaii, Massachusetts, and Connecticut Follow California 

After the passage of the Global Warming Solutions Act in California, legislatures in other states 

ŘŜŎƛŘŜŘ ǘƻ Ŧƻƭƭƻǿ /ŀƭƛŦƻǊƴƛŀΩǎ ƭŜŀŘΦ Lƴ нллтΣ bŜǿ WŜǊǎŜȅ ǇŀǎǎŜŘ ǘƘŜ άDƭƻōŀƭ ²ŀǊƳƛƴƎ wŜǎǇƻƴǎŜ 

Actέ10τa stǊƛŎǘŜǊ ǾŜǊǎƛƻƴ ƻŦ /ŀƭƛŦƻǊƴƛŀΩǎ ƭŀǿ that committed New Jersey to reducing emissions 

to 1990 levels by 2020 and then to 80 percent of 2006 emissions by 2050.  Also in 2007, Hawaii 

passed the Global Warming Solutions Act, requiring greenhouse gas emissions cuts to 1990 

levels by 2020.11 

In 2008, Massachusetts fell into line as well, passing its own Global Warming Solutions Act,12 

which requires greenhouse gas emission reductions of between 10 and 25 percent below 1990 

levels by 2020 and 80 percent below 1990 levels by 2050. Connecticut followed suit in passing a 

                                                           
6
 California Global Warming Solutions Act of 2006, A.B. 32 (Cal. 2006), http://www.leginfo.ca.gov/pub/05-

06/bill/asm/ab_0001-0050/ab_32_bill_20060927_chaptered.pdf. 
7
 Complete Bill History: AB 32, http://www.leginfo.ca.gov/pub/05-06/bill/asm/ab_0001-

0050/ab_32_bill_20060927_history.html. 
8
 See e.g.  Sierra Club Loma Prieta Chapter, Resources for Cool Cities Teams, 

http://lomaprietaglobalwarming.sierraclub.org/coolcities.php and Greenpeace Blogs, California on Brink of Global 
Warming Breakthrough, Aug. 17, 2006, 
http://members.greenpeace.org/blog/humanfreakshow300/2006/08/17/california_on_brink_of_global_warming_
br.  
9
 State of California, Gov. Schwarzenegger Signs Landmark Legislation to Reduce Greenhouse Gas Emissions, press 

release, Sept. 27, 2006, http://gov.ca.gov/press-release/4111/.    
10

 The Global Warming Response Act, A. 3301 (N.J. 2007), 
http://www.njleg.state.nj.us/2006/Bills/A3500/3301_R2.HTM.   
11

 Act 234 (Haw. 2007), http://www.capitol.hawaii.gov/session2007/bills/HB226_CD1_.htm. 
12

 Massachusetts Global Warming Solutions Act, S.B. 2540 (Mass. 2008), 
http://www.mass.gov/legis/bills/senate/185/st02/st02540.htm 
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Ǝƭƻōŀƭ ǿŀǊƳƛƴƎ άǎƻƭǳǘƛƻƴǎέ ōƛƭƭ ƻƴ WǳƴŜ нΣ нллуΦ13 /ƻƴƴŜŎǘƛŎǳǘΩǎ ƭŀǿ establishes a goal for the 

state to reduce greenhouse gas emissions to at least 10 percent below 1990 levels by 2020 and 

at least 80 percent below 2001 levels by 2050.   

Washington State Creates Binding Greenhouse Gas Reduction Targets without the 

Regulations Needed to Reach the Targets 

In 2008, the state of Washington passed the άClimate Action and Green Jobs Bill.έ14 This bill 

limits state greenhouse gas emissions in 2035 to 25 percent below 1990 levels and 50 percent 

below 1990 levels in 2050. While these are binding limits, the bill does not empower a 

regulatory agency to develop reƎǳƭŀǘƛƻƴǎΦ LƴǎǘŜŀŘ ƛǘ ŎƘŀǊƎŜǎ ǘƘŜ ǎǘŀǘŜΩǎ 5ŜǇŀǊǘƳŜƴǘ ƻŦ 9ŎƻƭƻƎȅ 

with creating recommendations for the state legislature. 

                                                           
13

 An Act Concerning Connecticut Global Warming Solutions, H.B. 5600 (Conn. 2008), 
http://www.cga.ct.gov/2008/ACT/PA/2008PA-00098-R00HB-05600-PA.htm. 
14

 H.B. 2815 (Wash. 2008), http://apps.leg.wa.gov/documents/billdocs/2007-
08/Pdf/Bills/House%20Passed%20Legislature/2815-S2.PL.pdf. 
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 Oregon and Florida Passed Laws Creating Greenhouse Gas Reduction Goals 

While California, Connecticut, Hawaii, Massachusetts, New Jersey, and Washington passed laws 

requiring greenhouse gas reductions, Oregon and Florida have taken slightly different tacks.    

In 2007, Oregon passed H.B. 3543 codifying Governor KulongoǎƪƛΩǎ ƎǊeenhouse gas reduction 

goals.15 The bill set the goal of reducing hǊŜƎƻƴΩǎ ƎǊŜŜƴƘƻǳǎŜ Ǝŀǎ ŜƳƛǎǎƛƻƴǎ ǘƻ мл ǇŜǊŎŜƴǘ 

                                                           
15

 Oregon.gov, Climate Change in OregonτHouse Bill 3543: Global Warming Actions, Aug. 13, 2007, 
http://www.oregon.gov/ENERGY/GBLWRM/HB3543.shtml. 
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below 1990 levels by 2020 and to 75 percent below 1990 levels by 2050.16 The bill, however, 

did not create the regulations necessary to achieve these goals. Instead, it established a Global 

Warming Commission responsible for recommending ways to meet the goals. 

In June 2008, the Florida legislature ǇŀǎǎŜŘ ǘƘŜ άCƭƻǊƛŘŀ /ƭƛƳŀǘŜ tǊƻǘŜŎǘƛƻƴ !ŎǘΦέ17 This bill did 

not set greenhouse gas emissions targets; instead, it charged the Florida Department of 

Environmental Protection to develop a cap-and-trade program for electric utilities and then 

bring that program to the legislature for approval. 

Maryland Follows the Example of Florida and Washington  

In 2008, Maryland seemed poised to pass its own Global Warming Solutions Act, S.B. 309.18 But 

in the end the bill was defeated. Similar to the binding greenhouse gas emissions limits in other 

states, S.B. 309 would have required Maryland to reduce carbon dioxide emissions by 25 

percent by 2020. But vocal protests from organized labor (not present in other states), on the 

grounds that the policy would drive up energy prices and displace area jobs, eventually proved 

ǘƻƻ ƳǳŎƘ ŦƻǊ ǘƘŜ ǇƻƭƛŎȅΩǎ ǇǊƻǇƻƴŜƴǘǎ ǘƻ ƻǾŜǊŎƻƳŜΦ 

Lƴ нллфΣ aŀǊȅƭŀƴŘΩǎ ƭŜƎƛǎƭŀǘƻǊǎ ŎǊŀŦǘŜŘ ŀ ƴŜǿ ōƛƭƭ that sought to deal with the concerns raised in 

2008. This new bill, S.B. нтуΣ ǘƘŜ άDǊŜŜƴƘƻǳǎŜ Dŀǎ Emissions Reduction Act of 2009,έ ǊŜǉǳƛǊŜǎ 

Maryland to reduce greenhouse gas emissions 25 percent below 2006 levels by 2020.19 The bill 

did not specify how Maryland would achieve this goal, but instead required the Maryland 

Department of the Environment to create a plan and for the state legislature to consider the 

plan by 2012. TƘŜ Ǉƭŀƴ Ƴǳǎǘ ŜƴǎǳǊŜ ƴƻ ƭƻǎǎ ƻŦ ŜȄƛǎǘƛƴƎ Ƨƻōǎ ƛƴ ǘƘŜ ǎǘŀǘŜΩǎ ƳŀƴǳŦŀŎǘǳǊƛƴƎ ǎŜŎǘƻǊΣ 

a net increase in state jobs, ŀ ƴŜǘ ŜŎƻƴƻƳƛŎ ōŜƴŜŦƛǘ ǘƻ ǘƘŜ ǎǘŀǘŜΩǎ ŜŎƻƴƻƳȅΣ ŀƴŘ ƴƻ ŀŘǾŜǊǎŜ 

impact on the reliability and affordability of electricity.  

Iǘ ƛǎ ƴƻǘ ŎƭŜŀǊ Ƙƻǿ aŀǊȅƭŀƴŘΩǎ 5ŜǇŀǊǘƳŜƴǘ ƻŦ ǘƘŜ 9ƴǾƛǊƻƴƳŜƴǘ Ŏŀƴ Ǉƻǎǎƛōƭȅ ŀŎƘƛŜǾŜ ǘƘŜǎŜ Ǝƻŀƭǎ. 

All of the respected studies on cap-and-trade agree that cap-and-trade increases costs.      

 The Trend in State-Level Greenhouse Gas Emissions Goals 

California was the first state in the nation to impose a state-level greenhouse gas cap. To 

achieve the necessary greenhouse gas reductions, CaliforniaΩǎ ƭŜƎƛslators gave ǘƘŜ ǎǘŀǘŜΩǎ Air 

Resources Board the authority to create the necessary regulations, instead of making the hard 

decisions themselves. More recently, states such as Washington, Florida, and Maryland have 

restrained their state regulators, assigning to state regulatory bodies authority only to suggest a 
                                                           
16

 H.B. 3543 §2 (Or. 2007), http://www.leg.state.or.us/07reg/measpdf/hb3500.dir/hb3543.en.pdf. 
17

 H.B. 7135 (Fla. 2008), http://www.flsenate.gov/data/session/2008/House/bills/billtext/pdf/h713503er.pdf.  
18

 S.B. 309 (Md. 2008), http://mlis.state.md.us/2008RS/billfile/SB0309.htm. 
19

 S.B. 278 (Md. 2009), http://mlis.state.md.us/2009rs/bills/sb/sb0278e.pdf. 
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plan for reducing GHG emissions, not unilaterally to impose one. In these states, regulators are 

required to submit their plans to the state legislature for approval. This significantly limits the 

power of the regulators, but it may force the state legislatures to make hard decisions.  We will 

have to wait a few years to see what kind of regulations these states choose to adopt.  So far, 

therefore, despite terrific rhetoric, policymakers have largely gotten away with making their 

ŀŎǘƛƻƴǎ ƴƻ ƳƻǊŜ ǘƘŀƴ άŎƘŜŀǇ ǾƛǊǘǳŜ.έ  

 

CAP-AND-TRADE IS ALLEGEDLY A MARKET-BASED SCHEME. SO WHY DONΩT ITS PROPONENTS TRUST MARKETS?  

One of the ways states such as California and Florida have decided to meet their goals for 

greenhouse gas emission reduction is through cap-and-trade. Cap-and-trade regulations start 

by setting a cap on emissions. Then the state auctions and/or gives away άallowancesέ to 

release the regulated emissions. These rationed emiǎǎƛƻƴ άǊƛƎƘǘǎέ Ŏŀƴ ōŜ ǘǊŀŘŜŘ ōŜǘǿŜŜƴ 

competing users so that companies capable of reducing emissions cost-effectively will sell their 

excess permits to companies that can reduce their emissions only through higher-cost means. 

In theory, this leads to an emissions market and more cost-effective emissions reductions.  

Here is how the Environmental Defense Fund explains the virtues of cap-and-trade:20 

ά/ŀǇ ŀƴŘ ǘǊŀŘŜέ ƘŀǊƴŜǎǎŜǎ ǘƘŜ ŦƻǊŎŜǎ ƻŦ ƳŀǊƪŜǘǎ ǘƻ ŀŎƘƛŜǾŜ Ŏƻǎǘ-effective 

environmental protection. Markets can achieve superior environmental 

protection by giving businesses both flexibility and a direct financial incentive to 

find faster, cheaper and more innovative ways to reduce pollution.  

Although cap-and-trade schemes have some market-like properties ǘƘŜȅ ŀǊŜ ƴƻǘ ǘǊǳŜ άƳŀǊƪŜǘέ 

ǎƻƭǳǘƛƻƴǎΦ ¢ƘŜ άǘǊŀŘŜέ ǇƻǊǘƛƻƴ ƻŦ ŎŀǇ-and-trade is market-like, but nothing about a politically-

mandated άŎŀǇέ ƛǎ ƳŀǊƪŜǘ-based. Cap-and-trade systems always set the cap through regulation, 

not through the voluntary, market-based decisions of those who stand to be affected. And 

because caps are set through regulation and legislation, they can be set for political reasons 

and not economic or environmental reasons. 

 Further, political will has been lacking throughout all attempts at creating these schemes for 

carbon dioxide. TƘŜ ƭŜƎƛǎƭŀǘƛƻƴ ǇƻƭƛǘƛŎŀƭƭȅ ŀƭƭƻŎŀǘŜǎ ǘƘŜ άŀƭƭƻǿŀƴŎŜǎ,έ ǿƛǘƘ ǘƘŜ ǎǉǳŜŀƪƛŜǎǘ ŀƴŘ 

most effective lobbying wheels getting the grease. Indeed, άŎŀǊōƻƴέ ƭƻōōȅƛƴƎ Ƙŀǎ ōŜŎƻƳŜ ƻƴŜ 

of the few growth industries during the current economic downturn because so much money is 

at stake. Even Peter Orszag, currently the director of the White House Office of Management 

                                                           
20

 Environmental Defense Fund, The Cap and Trade Success Story¸ http://www.edf.org/page.cfm?tagID=1085.  
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and Budget, called that aspect potentially the biggest corporate welfare scheme in our 

history.21  

Moreover, if caps are based on historic emission performance, then companies who succeed 

economicallyτthat is, companies that growτwill on many occasions have to buy allowances 

from those who have failed to grow. That is only one of many perverse disincentives in these 

CO2 cap-and-trade schemes. 

Nor do supporters of cap-and-trade seem to trust it to achieve its supposed benefits.  For they 

propose additional regulations that further increase the cost of energy and increase the cost of 

the things that use energy.  Gov. Schwarzenegger, for example, has traveled the world 

promoting cap-and-trade as a way of reducing greenhouse gas emissions in his state and 

globally. But his actions show that he does not trust cap-and-trade. Three months after he 

ǎƛƎƴŜŘ /ŀƭƛŦƻǊƴƛŀΩǎ Dƭƻōŀƭ ²ŀǊƳƛƴƎ {ƻƭǳǘƛƻƴǎ !ŎǘΣ ƘŜ ǎƛƎƴŜŘ ŀƴ ŜȄŜŎǳǘƛǾŜ ƻǊŘŜǊ ǘƻ ŎǊŜŀǘŜ ŀ άƭƻǿ 

carbon fuels standardΣέ ǘƘŜ Ǝƻŀƭ ƻŦ ǿƘƛŎƘ ƛǎ ǘƻ ǊŜŘǳŎŜ ǘƘŜ ŎŀǊōƻƴ ƛƴǘŜƴǎƛǘȅ ƻŦ ǘǊŀƴǎǇƻǊǘŀǘƛƻƴ 

fuels by 10 percent by 2020.22 Schwarzenegger has also pushed for more stringent regulations 

on the greenhouse gas emissions from passenger vehicles23 and approved something known as 

a feed-in tariff, a policy proposal considered too radical even for the current Congress to 

consider openly.24   

California also regulates greenhouse gas emissions through a variety of other policies, including 

a de facto ban on new coal-fired power plants, a renewable portfolio standard, and rigid 

appliance-efficiency standards. And California is not alone in adding regulations on top of a cap-

and-trade scheme.  

In almost every case in which a cap-and-trade plan has been seriously discussed, politicians 

have determined that the best way to set the potential cap is through political giveaways, not 

through market mechanics. Under some plans, emissions permits are auctioned, while other 

plans sell some of the permits and give away the rest, and still other plans give away all of the 

permits. In the end, cap-and-trade programs become incredibly complex. And that is by design. 

The more complex they get, the more primacy the legislature secures in determining who will 

win and who will not, making it easier to attract votes. 

                                                           
21

 David Wessel, Pollution Politics and the Climate-Bill Giveaway, WALL STREET JOURNAL, May 23, 2009, 
http://online.wsj.com/article/SB124304449649349403.html. 
22

 Cal. Exec. Order No. S-01-07 (Jan. 18, 2007), http:// gov.ca.gov/executive-order/5172/. 
23

 Press Release, DƻǾŜǊƴƻǊ {ŎƘǿŀǊȊŜƴŜƎƎŜǊ {ŜƴŘǎ [ŜǘǘŜǊ ǘƻ tǊŜǎƛŘŜƴǘ hōŀƳŀ ¦ǊƎƛƴƎ wŜŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ /ŀƭƛŦƻǊƴƛŀΩǎ 
Waiver Request for Cleaner Cars, Jan. 21, 2009, http://gov.ca.gov/press-release/11404/. 
24

 Debra Kahn, California: Schwarzenegger signs feed-in tariff, spate of enviro bills, GREENWIRE, Oct. 12, 2009. 
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In 2008, the Lieberman-Warner άClimate Security Act of 2008έ was 344 pages long, but the bill 

stalled in the Senate.25 In 2009, when the Waxman-Markey cap-and-trade bill was unveiled, it 

was 648 pages. The bill then grew to 932 pages upon introduction, and eventually to 1,092 

ǇŀƎŜǎ ǿƘŜƴ ƛǘ ǊŜŀŎƘŜŘ ƛǘǎ ŎƻƳƳƛǘǘŜŜ ƳŀǊƪǳǇΦ Lǘ ŘƛŘƴΩǘ ǎǘƻǇ ǘƘŜǊŜΦ ¢ƘŜ Ŧƛƴŀƭ ōƛƭƭ ǿŀǎ ǊŜǇƻǊǘŜŘ 

out of the Rules committee at a staggering 1,201 pages in length, and a later amendment that 

was tacked on ran to an additional 309-pages. The legislation that passed the House this 

summer was 1,428 pages long. 26 ²ŜΩƭƭ ƭŜǘ ȅƻǳ ŘŜŎƛŘŜ ŦƻǊ ȅƻǳǊǎŜƭŦ Ƙƻǿ Ƴŀƴȅ ƳŜƳōŜǊǎ ǊŜŀŘ ǘƘŜ 

bill before rendering a vote on it.  

According to its supporters, cap-and-trade is supposed to be an efficient way to reduce carbon 

dioxide emissions. But instead of promoting a cap-and-ǘǊŀŘŜ ƻƴƭȅ ǇǊƻƎǊŀƳΣ άŎŀǇ-and-ǘǊŀŘŜέ 

bills include regulation after regulation and turn into mammoth pieces of legislation. If the 

promoters of cap-and-trade legislation truly believed in cap-and-trade, the additional 

regulations found in these huge bills would be unnecessary  

 

REGIONAL GREENHOUSE GAS INITIATIVESτCAP-AND-TRADE AT A REGIONAL LEVEL  

A number of states have joined together in regional initiatives to reduce greenhouse gas 

emissions. These regional initiatives include the Regional Greenhouse Gas Initiative (RGGI), the 

Western Climate Initiative, and the Midwest Greenhouse Gas Reduction Accord. Of these 

initiatives, only RGGI has binding emission limits. The Western Climate Initiative and the 

Midwest Greenhouse Gas Reduction Accords are essentially agreements between governors 

rather than agreements accepted by state legislatures. Unless the state legislatures act, the 

greenhouse gas caps or targets imposed under these accords between governors are not likely 

to be legally binding and if they were legally binding they would surely require congressional 

ŀǇǇǊƻǾŀƭ ǳƴŘŜǊ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΩǎ ά/ƻƳǇŀŎǘ /ƭŀǳǎŜ.έ27 To date this requirement has not been 

tested.  

RGGI is the oldest of the initiatives. It includes Northeastern and Mid-Atlantic states, including 

Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New 

                                                           
25

 S. 3036 (110
th
 Congress), http://frwebgate.access.gpo.gov/cgi-

bin/getdoc.cgi?dbname=110_cong_bills&docid=f:s3036pcs.txt.pdf. 
26

 Institute for Energy Research, The RoŀŘ ǘƻ 9ƴŜǊƎȅ {ŜǊŦŘƻƳ ƛƴ спуΧbƻΣ фонΧaŀƪŜ ¢Ƙŀǘ мΣлфнΧ.ŜǘǘŜǊ ¸Ŝǘ 
мΣнлмΧL aŜŀƴǘ мΣпну {ƘƻǊǘ tŀƎŜǎ, http://www.instituteforenergyresearch.org/2009/07/14/the-road-to-energy-
serfdom-in-648no-932make-that-1092better-yet-1201i-meant-1428-short-pages/.   
27

 U.S. Const. Art. I, § млΦ /ƻƳǇŀŎǘ /ƭŀǳǎŜ ǎǘŀǘŜǎΣ άNo State shall, without the Consent of Congress, lay any duty of 
Tonnage, keep Troops, or Ships of War in time of Peace, enter into any Agreement or Compact with another State, 
or with a foreign Power, or engage in War, unless actually invaded, or in such imminent Danger as will not admit of 
delay.έ  
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York, Rhode Island, and Vermont. Their goal is to cap carbon dioxide emissions from power 

plants and reduce those emissions by 10 percent by 2018.28  

 

 

On January 1, 2009, the RGGI regulations went into effect. But despite claims that the program 

will reduce greenhouse gas emissions, it has yet to prove that it will or can. According to the 

New York Times: 

                                                           
28

 Regional Greenhouse Gas Initiative, About RGGI, http://www.rggi.org/about (last visited Mar. 2, 2010).  
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The program is due to get off the ground in nine days, but already there are 

worries that it may fail to reduce pollution substantially in the Northeast, 

undermining a concept that is being watched carefully by the rest of the country, 

by Congress and by European regulators.  . . .  

The concept has been praised by environmentalists and state officials. But the 

emissions cap was based on overestimates of carbon dioxide output, which has 

dropped sharply from 2005 to 2006 and is on a lower trajectory than anticipated. 

So auction demand may be weak at the start, with millions of allowances the 

states planned to sell not immediately needed. And with the cap on emissions 

most likeƭȅ ǘƻ ōŜ ƘƛƎƘŜǊΣ ŀǘ ƭŜŀǎǘ ƛƴƛǘƛŀƭƭȅΣ ǘƘŀƴ ǘƘŜ ǇƭŀƴǘǎΩ ŀŎǘǳŀƭ ŎŀǊōƻƴ-dioxide 

output, it may be many months before utilities have an incentive to cut 

pollution.29 [emphasis added] 

In other words, the cap on emissions set by politicians ended up being higher than the level of 

emissions that actually exists. In fact, the interest group Environment Northeast reports that 

the cap appears to be nine percent above the 2007 emissions level.30 This means that power 

plants covered by the plan likely will not have to reduce their emissions for a number of years. 

This is especially true because the recession has reduced electricity use and concomitant 

carbon dioxide emissions.  In fact, an economic downturn remains the only demonstrated 

means of reducing GHG emissions on any sustained basis. 

Political considerations are likely one reason that the cap was set higher than actual emission 

levels. Phil Giudice, the commissioner of the Massachusetts Department of Energy Resources 

told the New York Times that the estimate for the ƭŜǾŜƭ ƻŦ ǘƘŜ ŎŀǇ άǿŀǎ Ǉǳǘ ǘƻƎŜǘƘŜǊ ŀ ƴǳƳōŜǊ 

ƻŦ ȅŜŀǊǎ ŀƎƻ ŦǊƻƳ ōƻǘƘ ŀƴ ŀƴŀƭȅǘƛŎŀƭ ŀǎǇŜŎǘ ŀƴŘΣ ƴƻǘ ǎǳǊǇǊƛǎƛƴƎƭȅΣ ŀ ǇƻƭƛǘƛŎŀƭ ƻƴŜΦέ31  

Politicians do not want to be seen as having imposed on their constituents increased energy 

prices by an identifiable source, such as a transparent direct tax or a less transparent cap-and-

trade plan. Instead, the incentive structure calls on politicians to promote cap-and-trade 

policies to appease base voters and then vote for a system that both fails to reduce emissions 

and, as a result, fails to measurably impact the price of energyτthus avoiding voter backlash. 

                                                           
29

 Felicity Barringer & Kate Galbraith, States Aim to Cut Gases by Making Polluters Pay, N.Y. TIMES, Sept. 15, 2008, p. 
A17, http://www.nytimes.com/2008/09/16/us/16carbon.html?_r=1.  
30

 Environment Northeast, Emissions Trends and Inaugural Allowance Auction: Regional Greenhouse Gas Initiative, 
p. 2, Sept. 3, 2008, http://www.env-ne.org/public/resources/pdf/ENE_RGGI_Emissions_and_Auction_Rpt_ 
090308_final.pdf. 
31

 Felicity Barringer & Kate Galbraith, States Aim to Cut Gases by Making Polluters Pay, N.Y. TIMES, Sept. 15, 2008, p. 
A17, http://www.nytimes.com/2008/09/16/us/16carbon.html?_r=1. 
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But politics is not the only possible reason the cap was set higher than actual emissions. 

According to an anonymous insider, the purpose of RGGI is not to reduce emissions but to get a 

cap-and-trade program for carbon dioxide started in America. On the Prometheus blog an 

anonymous insider wrote:  

I do not think RGGI [sic] cap was set to reduce emissions ōŜŎŀǳǎŜ ǘƘŀǘ ǿŀǎƴΩǘ 

the primary purpose of RGGI. At the start of the RGGI process there was a tacit 

understanding amongst the participants that the real goal of RGGI was to 

develop the framework for a CO2 cap-and-trade program that could be used as a 

model for a national program. After all, the unstated reality is that it could never 

hope to actually have any impact on global warming.32 [emphasis added] 

The current economic downturn ƛǎ ŀƴƻǘƘŜǊ ǊŜŀǎƻƴ wDDLΩǎ ŎŀǇ-and-trade scheme will not have 

an impact on carbon dioxide emissions. The Energy Information Administration recently 

reported that U.S. carbon dioxide emissions have dramatically dropped in 2008 and 2009. 

According to data from the Energy Information Administration (EIA), carbon dioxide emissions 

from fossil fuels dropped dramatically from 2007 through 2009.33 This drop in overall emissions 

means that RGGLΩǎ ŎŀǇ ƛǎ ŜǾŜƴ ƳƻǊŜ ƛƴŜŦŦŜŎǘǳŀƭ ǘƘŀƴ ǿƘŜƴ ƛǘ ǿŀǎ ǎŜǘΦ  

 The Western Climate Initiative  

 The Western Climate Initiative was started in February 2007 as a collaborative effort of 

Arizona, California, Montana, New Mexico, Oregon, Utah, Washington, and the Canadian 

provinces of British Columbia, Manitoba, Ontario, and Quebec. The centerpiece of the Western 

Climate Initiative is a regional cap-and-trade program34 with a goal to reduce greenhouse gas 

emissions by 15 percent below 2005 levels by 2020.35  

The Western Climate Initiative has a more ambitious emissions reduction target than RGGI. But 

unlike RGGI, the Initiative is an agreement among governors and not based on legislation 

passed by the legislatures of the member states and provinces. By contrast, all of the RGGI 

states except New York have passed laws to implement the Initiative.  

                                                           
32

 Anonymous, !ƴ LƴǎƛŘŜǊΩǎ ±ƛŜǿ ƻƴ wDDL, Prometheus: The Science Policy Blog, Sept. 24, 2008, 
http://sciencepolicy.colorado.edu/prometheus/an-insiders-view-on-rggi-4585. 
33

 See Energy Information Administration, Short Term Energy Outlook Table Browser: Table 9a. U.s. Macroeconomic 
Indicators and CO2 Emissions, http://tonto.eia.doe.gov/cfapps/STEO_Query/steotables.cfm?tableNumber=5 . From 
2007 through 2009 EIA estimates that CO2 emissions from fossil fuels fell by over 9 percent.  
34

 Western Climate Initiative, Designing the Program, http://www.westernclimateinitiative.org/designing-the-
program (last visited Mar. 2, 2010).  
35

 Western Climate Initiative, The WCI Cap & Trade Program, http://www.westernclimateinitiative.org/the-wci-
cap-and-trade-program (last visited Mar. 2, 2010).  
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Of the Western Climate Initiative states, California, Oregon, and Washington have greenhouse 

gas caps (or at least greenhouse-gas-cap goals), but New Mexico, Arizona, Montana, and Utah 

have not passed laws establishing greenhouse gas caps or legislatively joining the Western 

Climate Initiative.  Instead, the governors of New Mexico, Arizona, Utah, and Montana signed 

up their states for the Western Climate Initiative. But it is unlikely a governor can require his or 

her state to cap their carbon dioxide emissions without the legislatureΩǎ passing a bill and, as 

noted, binding requirements traceable to such an interstate agreement surely trigger the 

/ƻƴǎǘƛǘǳǘƛƻƴΩǎ Compact Clause.  

Thus, it appears that the Western Climate Initiative is to be binding only on Washington, 

Oregon, and California because of their legislatively-passed greenhouse gas caps. Until the 

legislatures of Arizona, New Mexico, Montana, and Utah pass greenhouse-gas-cap laws, the 

Western Climate Initiative will be an aspirational target only.  

Some states are starting to sour on participation in the Western Climate Initiative. For example, 

!ǊƛȊƻƴŀΩǎ DƻǾŜǊƴƻǊ Jan Brewer issued an executive order in February 2010 declaring that 

!ǊƛȊƻƴŀ ǿƛƭƭ ƴƻǘ ǇŀǊǘƛŎƛǇŀǘŜ ƛƴ ǘƘŜ ²ŜǎǘŜǊƴ /ƭƛƳŀǘŜ LƴƛǘƛŀǘƛǾŜΩǎ ŎŀǇ-and-trade system.36 Also in 

2010, the Utah House of Representatives passed a resolution calling ƻƴ ¦ǘŀƘΩǎ DƻǾŜǊƴƻǊ ǘƻ 

back out of the Initiative.37  

 The Midwestern Greenhouse Gas Accord 

The Midwestern Greenhouse Gas Accord is an agreement among the governors of Kansas, 

Minnesota, Iowa, Indiana, Illinois, Michigan, and Wisconsin to develop a cap-and-trade scheme 

that will reduce greenhouse gas emissions 60 and 80 percent below current emissions levels.38 

Like the Western Climate Initiative, this is an agreement between governors, without legislative 

approval. As such, the agreement is unlikely to have the force of law until the state legislatures 

pass authorizations. For the time being, the Midwestern Greenhouse Gas Accord, like the 

Western Climate Initiative, is mostly aspirational.  

 

 

 

                                                           
36

 Shuan McKinnon, Arizona quits Western climate endeavor, THE ARIZONA REPUBLIC, Feb. 11, 2010, 
http://www.azcentral.com/arizonarepublic/news/articles/2010/02/11/20100211climate-brewer0211.html. 
37

 Brandom Loomis, House seeks to leave Western Climate Initiative, THE SALT LAKE TRIBUNE, Feb. 24, 2010, 
http://www.sltrib.com/news/ci_14465421. 
38

 Press Release, Ten Midwestern Leaders Sign Greenhouse Gas Reduction Accord, Nov. 15, 2007, 
http://www.wisgov.state.wi.us/journal_media_detail.asp?locid=19&prid=3027.  
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DE FACTO BANS ON COAL-FIRED POWER PLANTS 

Besides cap-and-trade programs, one way that some states are trying to reduce greenhouse gas 

emissions is by effectively banning coal-fired power plants. It is less expensive to produce 

electricity from coal-fired power plants than from natural gas, nuclear, or any of the renewable 

sources. Using current technology, however, coal-fired electricity generation emits more 

carbon dioxide per megawatt hour than natural gas-fired electricity generation. As a result, 

many politicians and environmental groups are attempting to stop all new coal-fired electricity 

generation.39   

As a part of the movement to ban inexpensive coal-fired electricity, some states have instituted 

regulations that effectively ban coal-fired power plants. In 2006, California passed S.B. 1368, 

which created a greenhouse gas performance standard for power plants.40 The performance 

standard of 1,100 pounds of carbon dioxide per megawatt hour for baseload electricity 

generation is based on the amount of carbon dioxide emitted from a combined cycle natural 

gas-fired power plant.41 To meet the standard, a coal-fired power plant would be forced to use 

technology that does not exist. Thus, the performance standard effectively bans new coal-fired 

power plants. 

In 2007, Washington State passed S.B. сллмΦ [ƛƪŜ /ŀƭƛŦƻǊƴƛŀΩǎ {.B. 1368, this law sets a 

greenhouse gas performance standard for all new baseload electric generation of 1,100 pounds 

of greenhouse gases per megawatt hour.42  

 Other State Regulatory Obstacles to New Coal-Fired Power Plants 

Other states are actively pursuing similar de facto bans on coal-fired power plants. On October 

19, 2007, the Kansas Department of Health and Environment rejected an air-quality permit for 

a proposed coal-fired power plant because of carbon dioxide emissions. This was the first time 

a government agency had rejected an air-quality permit because of carbon dioxide emissions.43 

According to the Washington PostΣ ƻƴŜ ǇƻǎǎƛōƭŜ ǊŜŀǎƻƴ ŦƻǊ YŀƴǎŀǎΩǎ ǊŜƧŜŎǘƛƻƴ ǿŀǎ ǘƘŀǘ DƻǾΦ 

YŀǘƘƭŜŜƴ {ŜōŜƭƛǳǎ ǿŀǎ ƘŜŀŘ ƻŦ ǘƘŜ 5ŜƳƻŎǊŀǘƛŎ DƻǾŜǊƴƻǊǎ !ǎǎƻŎƛŀǘƛƻƴ ŀƴŘ ǿŀǎ άōŜƭƛŜǾŜŘ ǘƻ 

                                                           
39

 See Sierra Club, Move Beyond Coal, http://www.sierraclub.org/coal/ (last visited Mar. 2, 2010).  
40

 S.B. 1368 (Cal. 2006), 
http://www.energy.ca.gov/emission_standards/documents/sb_1368_bill_20060929_chaptered.pdf. 
41

 Public Utilities Commission of the State of California, Interim Opinion on Phase 1 Issues: 
Greenhouse Gas Emissions Performance Standard at § 1.2, Decision 07-01-039, Jan. 25, 2007, 
http://docs.cpuc.ca.gov/word_pdf/FINAL_DECISION/64072.pdf.  
42

 S.B. 6001 § 1 (Wash. 2007), http://www.leg.wa.gov/pub/billinfo/2007-
08/Pdf/Bills/Senate%20Passed%20Legislature/6001-S.PL.pdf. 
43

 Steven Mufson, Power Plant Rejected Over Carbon Dioxide For First Time, WASHINGTON POST, Oct. 19, 2007, p. 
A01, http://www.washingtonpost.com/wp-dyn/content/article/2007/10/18/AR2007101802452.html.  



16 

 

ƘŀǊōƻǊ ŀǎǇƛǊŀǘƛƻƴǎ ŦƻǊ ŦŜŘŜǊŀƭ ƻŦŦƛŎŜΦέ44 President Obama tapped Gov. Sebelius to serve as his 

Secretary of Health and Human Services.45 

 Illinois Clean Coal Portfolio Standard 

In early 2009, Illinois passed the Illinois Clean Coal Portfolio Standard Law.46 This law requires 

new coal-fired power plants to capture and store 50 percent of their carbon dioxide emissions 

(the technology to do this does not yet exist at a reasonable price) and then requires electric 

utilities in the state to purchase a certain percentage of their electricity from these power 

plants. Illinois also provided subsidies for the first large-scale coal-fired power plant that tests 

carbon-capture and storage technologies.47 

 

RENEWABLE PORTFOLIO STANDARDS  

Renewable portfolio standards are mandates that require utilities to generate or sell a certain 

percentŀƎŜ ƻŦ άǊŜƴŜǿŀōƭŜέ ŜƭŜŎǘǊƛŎƛǘȅ ǘƻ ǘƘŜƛǊ customers or buy renewable credits from other 

utilities. ¢ƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άǊŜƴŜǿŀōƭŜέ ŜƭŜŎǘǊƛŎƛǘȅ may seem straightforward, but in fact, the 

ŘŜŦƛƴƛǘƛƻƴ ƻŦ ǿƘŀǘ ƛǎ άǊŜƴŜǿŀōƭŜέ ǾŀǊƛŜǎ widely from state to state.48 For example, many states 

define large hydroelectric power as renewable, but California does not.  

Currently 29 states and the District of Colombia have binding renewable portfolio standards, 6 

have non-binding renewable goals,49 and 15 states do not have a renewable portfolio mandate. 

                                                           
44

 Id.  
45

 Sunflower Electric Power Corporation has applied for a permit to explain its coal-fired power plant in Holcomb, 
Kansas, but the permit has not yet been granted. Environmental News Service, Sunflower Electric reapplies for 
Coal-Fired Power Plant Expansion, Jan. 14, 2010, http://www.ens-newswire.com/ens/jan2010/2010-01-14-
092.html.   
46

 S.B. 1987 (Ill. 2008), http://ilga .gov/legislation/publicacts/95/PDF/095-1027.pdf. 
47

 Coal Utilization Research Council, Illinois Clean Coal Portfolio Law, Jan. 26, 2009, 
http://www.coal.org/news/article.asp?ARTICLE_ID=165&. 
48

 See Database of State Incentives for Renewables & Efficiency, California Incentives for Renewable Energy, 
http://www.dsireusa.org/library/includes/incentive2.cfm?Incentive_Code=CA25R&state=CA&CurrentPageID=1. 
49

 Database of State Incentives for Renewables & Efficiency, Renewable Portfolio Standards, 
http://www.dsireusa.org/documents/summarymaps/RPS_map.pptx. 
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Renewable Electricity Mandates Increase the Price of Electricity 

There are many problems with renewable electricity mandates. The most obvious is that these 

mandates are designed to increase the cost of electricity. Currently, electricity costs are 39 

percent higher in states that have binding renewable portfolio standards. (See Appendix 1).  

It is not clear how much this price differential is the result of the renewable electricity 

mandates and how much is a function of the sources of electricity generation in states which 


