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Energy Regulation in the States:
A Wakeup Call

BENERGYS THRIFEBLOOD OF THEONOMY

Abundant and affordablenergy makes our lives better in innumerable ways. It heats our
homes,lights ournight, fuels oufreedom to move and brings us together by powering our
communication systemgffordableenergy allows us to spend more of our moneyaoum other
needs such adamilies, friends, entertainmenand investment It also helpskeep jobs in
America by lowering the costs of produciaigd exportinggoods and services, making us
competitivein aglobal economy.

But affordable energy is under assault. Many politicians and ideological sjeeralkst groups
areworking toplaae onerous restrictions on the energy we use and on how we udéd.

energy resources that supply 85 percent of our energy neextsl, oil, and natural gasare

the most affordable and therefore the targets of this assalitte regulations are intended to
makeenergy from these sources harder to produce and more expensiusdadBut these

policies not only decrease the availability and increase the price of natural gas, coal, and oil,
they alsoforce the American people to use energy sources that would ottsenve too
expensive and unreliable to exist commercially.

We have already seen the results of some of these regulations. For example, the national
renewablefuel mandatehelped ceatea rise in the price of both fu@ndfood by taking food
(especially car) and turning it intca more expensive, mandatddel (ethanol)

Other regulations will likely lead to energy price increases in the fuitlegtricity prices in

states with binding renewable portfolio standards are nearly 40 percent higher than states that

do not have similar mandates. But these mandates are relatively new and it is not clear how

much of this price differential is a result thfe regulations. Also,dih Congress ansomestate
legislatureshave proposedow-carbon fuel standards that would increase the costs of gasoline
andwouldRA &I Ry il 3S | YSNR @QIAGa aKIEE RS IN I Rl Qa
imported Middle Eastern crude.

Perhaps surprisingly, some of the most contentious of these ongoing battles are happening
right now in state capitals across the country.islieport analyzes manguchpolicies and
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explains howstate governments are increasitige price of energy and the price ofing
energy through additional regulations.

TRENDS IISTATELEVEIGREENHOUSBASREGULATION

The most obvious trend at the state level is the dramesiein the number of bills that directly
or indirectly regulate greenhouse gas emissions. The following graph, created from data
collected by the American Legislative Exchange Council, showesttia@rdinaryincrease irthe
filing of such bills during the pagew years. In particular, the number of introduced bills that
would have directly or indirectly regulated greenhouse gamsese thanquintupled from 2006
to 2007andthe number that were enacted more than sextupled.

GHG Regulating Bills in the State
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SourceAmerican Legislative Exchange Co@iienhouse Gas Regulation in the Stafse 2009 data does not
include subsidies for carbon capture and sequestration.

The dramatic increase of 200 atributable to a few causes, starting withe 2006 election.

As the result of a general dissatisfaction with President Bush and the Republican Congress, that
election swept into office many state and national legislators who were more dispos&ado

more aggressive government regulatiorespecially as it related tgreenhouse gases. This was

the case even thoughaone openly campaigndd regulate greenhouse gases atigreby
makeenergy more expensive.

! American Legislative Exchange Couriéenhouse Gas Regulation in the St¢2€99).
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In addition to the increase in paegulation politcians, another factor driving legislation was Al

D 2 NBdWig Anlinconvenient TruthThe film waseleased in 200@ndbecame the third

highestgrossing documentarat that time.? The movie went on to witwo Academy Awars|

andit convinced many people that songevernmentactionwasneeded to control greenhouse

34 SYAaaArAz2yad CdzNIKSNI I ARAY3I D2NBQa O dzasSsz i
2007Nobel Peace Prize.

STATELEVEL ATTEMPTS REPLICATE THEOTAPROTOCQICALIFORNI® GLOBAMWARMINGSOLUTION&ACT
AND IT$PROGENY

In 1997, as vice presider¥lr. Gorehelped negotiate an international treaty knovas the

Kyoto Protocol® This treatycreates binding commitments for certain developed countries
(essentially Eunme, Turkey, Russia, the United States, Canada, Australia, New Zealand, and
Japan) to reduce their greenhouse gas emissioriséopercentbelow 1990 levels by 2012.

The United tates signed the Kyoto Protocdlut President Clinton never sent the tredtythe
Senate to be ratified The obvious reason President Clinton did not send the Kyoto Protocol to
the Senate ishat a few months prior to the findteaty negotiations the Senate voted 9B on

a resolution expressing dissatisfaction with the maeneénts ofthe Protocol?

[ A1S tNBaAaARSYy(d /fAyl2ys tNBaARSY(d . dzaK yS@SNJ
Protocol. In fact, environmental groupsdta G KS FlFfasS Of FAY GKFG . dzaK
Kyoto Protocof, S @Sy G K2dZAK . dzAKOA aISO@&A & K& 1 debNiBvetJa / f A
sent the treaty to the Senate. President Obama has thus far followed the same policy with

regard to the Kyoto Protocol as Presidents Clinton and Bush. He is free to send Kyoto to the

Senate for ratification, butte hasdeclinedto do so.

On February 16, 2005, the Kyoto Protoceinainto effect for the35 coveredcountriesthat
had ratified the treaty though more than 100 other nations ratified it as wait without
obligationto reduce their greenhouse gas emissioBsvironmental pressure groups
recognized that cajandtrade legislation at the federal level had stalled dhdt the U.S.
Senate was unlikely to ratify the Kyoto Protqm they changed tactics and started

% Box Office MojoDocumentary: 198Presen(2010),
http://boxofficemojo.com/genres/chart/?id=documentary.htm
¥ Samuel Thernstropinconvenient Truths for Al Gomational Review Online, May 25, 2006,
http://www.aei.org/article/24451.
* SeeSenate Resolution 98 (16530ngress, 1st Sess., [1997]),
®See e.gGreenpeaceU.S. Withdraws from Kyoto Protocbttp://www.greenpeaceorg/usa/news/us-withdraws
from-kyoto-prot (Apr. 5, 2001).
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aggessively pushing greenhouse gas regulations at the state |&hel first of thesestate-level
capandtradeplansg | & / It AT2NY Al Q& aDf 206l f 2FN¥Y¥AYy3a {2fd

Criginally introduced in 2004he Global Warming Solutions Asteded a couplesarsto
generate thesufficientpolitical momentumto pass’ But with the support of leading
environmental group&the California legislature passed tAeton August 31, 2006, and
GovernorArnold Schwarzenegger signed it on September 27, 2006.

The GlobaWarming Solutions Act is short on solutions but long on ambition. The law requires
California to reduce its greenhouse gas emissions to 1990 levels by 2020 (approximately a 25
percent reductiorfrom 2006 levelsy.Despite the title, the Act does not layibthe regulations

to actually reduce carbodioxide and greenhouse gamissionsinstead, it gives the California

Air Resources Board the authority to develop the necessdegto achieve thegoals of
greenhouse gasmissionreductions.

New Jersey, Haaii, Massachusetts, and Connecticut Follow California

After the passage of the Global Warming Solutions Act in California, legislatures in other states
RSOARSR (2 F2ftt2¢6 /IfTAFT2NYAlIQa fSIR® LY HAnTZ
Act'®t asNA Ol SNJ @S NA A 2 yhat Bofmmittetl New Fessdyjjorddidgemissions

to 1990 levels by 2020 and then to 80 percent of 2006 emissions by 2050. Also in 2007, Hawaii
passed the Global Warming Solutions,Aetjuiringgreenhouse gas emissionsgto 1990

levels by 2020

In 2008, Massachusettslf into line as wellpassing its own Global Warming Solutions Act,
which requires greenhouse gas emission reductions of between 10 apdr2éntbelow 1990
levels by 2020 and 80 percent below 1990 levels by 2050. Connecticut followed suit in passing a

® california Global Warming Solutions Act of 208&. 32 (Cal. 2008)itp://www.leginfo.ca.gov/pub/05
06/bill/asm/ab_00010050/ab_32_bill 20060927 _chaptered.pdf.
" Complete Bill History: AB 3&itp://www.leginfo.ca.gov/pub/0506/bill/asm/ab_000%
0050/ab_32_hill_20060927_history.html.
8 See e.gSierra Club Loma Prieta Chaptegsources for Cool Cities Teams
http://lomaprietaglobalwarming.sierraclub.org/coolcities.php and Greenpeace Bloglfornia on Brink of Global
Warming Breakthroughiug. 17, 2006
http://members.greenpeace.org/blog/humanfreakshow300/2006/08/17/california_on_brink_of_global_warming_
br.
9 State of CaliforniaGov. Schwarzenegger Signs Landmark Legislation to R&deeehouse Gas Emissippsess
release, Sept. 27, 2006, http://gov.ca.gov/prestease/4111/.
°The Global Warming Response Act3301(N.J. 2007),
http://www.njleg.state.nj.us/2006/Bills/A3500/3301_R2.HTM.
M Act 234(Haw. 2007)http://www.capitol.hawaii.gov/session2007/bills/HB226_CD1_.htm.
2 Massachusetts Global Warming Solutions A&, Z40 Mass.2008),
http://www.mass.gov/legis/bills/senate/185/st02/st02540.htm
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stateto reduce greenhouse gas emissions to at ld@spercent below 1990 levels by 2020 and
at least 80 percent below 200évels by 2050.

Washington State Creates Binding Greenhouse Gas Reduction Targets without the
Regulations Needed to Reathe Targets

In 2008, the state of Washington passed t@limate Action and Green Jobs Bfft.This bill

limits state greenhouse gas emission2035to 25 percent below 1990 levels and 50 percent

below 1990 levels 2050. While these are binding limits, the bill does not empower a

regulatory agency to develop®edzt  GA2yad® LyadSIR Ad OKFNRASa (K
with creating recommendations for the state legislature.

¥ An Act Concerning Connecticut Global Warming Solutidiss 5600(Conn. 2008
http://www.cga.ct.gov/2008/ACT/PA/2008P@0098RO0HRBI560GPA.htm.
“H.B. 2815Wash.2008), http://apps.leg.wa.gov/documents/billdocs/2007
08/Pdf/Bills/House%20Passed%20Legislature/2825°L.pdf.
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States with Greenhouse Gas Regulations

I states with a Mandatory Greenhouse Gas Cap
I states with a Greenhouse Gas Target

Oregonand Florida Passed Laws Creati@geenhouse Gas Reduction Goals

While California, Connecticut, Hawaii, Massachusetts, New Jersey, and Washington passed laws
requiring greenhouse gas reductions, Oregon and Florida have taken slightly different tacks.

In 2007, Oregon passed H.B. 3%48lifying Governor Kulomg | A €edhouseNjhs reduction
goals™ The bill set the goal of reducitgNBE 32y Q&4 3INBSyK2dza$ 3L a SYraa

1o Oregon.goyClimate Change in OregorHouse Bill 35435lobal Warming Action®ug. 13, 2007,
http://www.oregon.gov/ENERGY/GBLWRM/HB3543.shtml.
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below 1990 levels by 2020 and to 75 percent below 1990 levels by’20%@. bill, however,
did notcreate the regulationsecessaryo achievethese goals. Instead, it established a Global
Warming Commission responsible for recommending ways to meet the goals.

In June 200&he FloridalegislatureLJ 88 SR G KS & Cf 2 NA RY' Thisbilkddl G4 S t NZ
not set greenhouse gas emissions targatstead, it charged the Florida Department of

Environmental Protection to develop a capdtrade program for electric utilities and then

bring that program to the legislature for approval.

Maryland Follows the Example of Florida and Washington

In 2008 Maryland seemed poised to pass its own Global Warming Solution$ &ct309° But

in the end the bill was defeated. Similar to the binding greenhouse gas emissions limits in other
states, B. 309 would have required Maryland to reduce carbon dioxide emissions by 25

percent by 2020. Butocal protests from organized labor (not present in other states)he

grounds that the policy would drive up energy prices and displace areaggobstually proved

022 YdzOK F2NJ 6KS LRtAOeQa LINRLRyYySyida (G2 2@0SND

LY HnndX al NBflYRQA thasbughttoldeni@itNIe cONdrms aiSeRinl Yy S &
2008. ThisnewbilBBH Ty = (1 KS & DE#sSighReddeztioS AcDdf 2009 NXB |j dzA NB a
Maryland to reduce greenhouse gas emissiah percentbelow 2006 levels by 2028 The bill

did not specify how Maryland would achievaghoal, but instead requirtthe Maryland

Department of the Environment to createplan and for the state legislatute considerthe

planby 2012.K S LX 'y Ydzad Sy&adz2NB y2 f2aa 2F SEAalGAy3
anetincrease instatejops Yy S SO2y2YAO o6SYySTFAG G2 GKS adl
impact on the reliability and affordability of elecity.

G A& y2G Of SFINI K2g al NBftlyRQa 5SLINIYSYyd 27F 0
All of the respeatd studies on cajand-trade agree that caqand-trade increases costs

The Trend in Statéevel Greenhouse Gas Emissions Goals

California was the first statén the nationto imposea state-level greenhouse gas cap. To

achieve the necessary greenhouse gas reductions, Califpiislatd®sgadved K S dAirl 1§ SQa
Resources Board the aughty to create thenecessaryegulations, instead of making the hard
decisions themselveslore recently states such ag/ashingtonFloridg and Maryland have
restrained their state regulatorgssigning to state regulatory bodies authority only to suggest a

®H.B. 3543 §2 (Or. 200 Rttp://www.leg.state.or.us/07reg/measpdf/hb3500.dir/hb3543.en.pdf
Y"H.B. 7135 (Fla. 2008)ttp://www.flsenate.gov/data/session/2008/Housbills/billtext/pdf/h713503er.pdf
85.B. 309 (Md. 2008hitp://mlis.state.md.us/2008RS/billfile/SB0309.htm
195 B. 278 (Md. 2009 itp://mlis.state.md.us/2009rs/bills/sb/sb0278e.pdf
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plan for reducing GHG essions, not unilaterallfo impose one. In these states, regulators are
required to submitheir plans to the state legislature for approval. This significantly limits the
power of the regulators, but it may force the state legislatures to make hard dasisiwe will
have to wait a few years to see what kind of regulations these states choose to imr,
therefore, despite terrific rhetoricpolicymakers have largely gotten away with making their
FOGAZ2Yya y2 Y2NBE GKFYy GaOKSI LI @A NI dzS

CaP-AND-TRADHSALLEGEDLYMARKETBASECSCHEMESO WHYDONQ ITSPROPONENTERUSTMARKETS

One of the ways statesuch as California and Floridave decidedo meet their goals for

greenhouse gas emission reduction is through-aagtrade. Capand-trade regulations start

by setting a cap on emissions. Then the state auctamior gives awayallowances to

release the regulated emissiarTheserationedemia a8 A 2y GNAIKGa¢ OlFly o6S @GN
competing users so that companies capable of reducing emissiongftestively will sell their

excess permits to companies that can reduce their emissioty through highercost means.

In theory, this leads to an essions market and more cesffective emissions reductions.

Here is how the Environmental Defense Fund explains the virtues afraipade?°

G/ LI YR GNIFRS¢ KIFINySaasSa ekelivet2NOSa 2F YI
environmental protection. Markets can achieve superior environmental

protection by giving businesses both flexibility and a direct financial incentive to

find faster, cheaper and merinnovative ways to reduce pollution.

Althoughcap-andtrade scheme$ave some markelike propertiesi KS& | NB y 24 ( NUzS
a2t dziA2yao ¢KS danoMdddiSnsarkediReNdiithoghiyig abokita @oliti¢ally

mandateda O LJ  AbasaYChaphild§ade systems always set the cap through regulation,

not through the voluntary, markebased decisions of those who stand to be affec#ad

because caps are set through regulateomd legislation, they can be set for political reasons

and noteconomic or environmental reasons.

Further, political will has been lacking throughout all attempts at creating these schemes for

carbon dioxideTK S f SIA At F GA2Yy LR A G EOWAIGK [KIS2 GHj WSE (K
most effective lobbying wheelgetting the greaseindeed,d OF Nb 2y ¢ f 206008 Ay 3 KI &
of the few growth industries during the current economic downtbetauseso much money is

at stake.Even Peter Orszag, currently the dit@r of the White House Officef Management

% EnvironmentaDefense FundThe Cap and Trade Success Statty://www.edf.org/page.cfm?taglD=1085.
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and Budgetgalled that aspegpotentiallythe biggest corporate welfare scheme in our
history?*

Moreover, if caps are based on historic emissjperformance then companiesvho succeed
economically that is, canpanies thatgrowt will on many occasionsave tobuy allowances
from those who have failetb grow. Thatis only one of many perverse disincentives in these
CQ capandtrade schemes.

Nor dosupporters of cafandtrade seem totrust it to achievets supposed benefitsForthey

propose additional regulations that further increase the cost of energy and increase the cost of

the things that use energyGov. Schwarzeneggdor examplehas traveled the world

promoting capandtrade as a way of racting greenhouse gas emiss in his state and

globally. But his actions show that he does not treegb-and-trade. Three months aftehe

AAIAYSR [/ FEAT2NYALFI QA Df2olf 2FNYAYy3 {2fdziAz2ya
carbonfuels standa ¢ G KS A2+t 2F gKAOK A& (G2 NBRdAzOS (K:
fuels by 10 percent by 2028 Schwarzenegger has also pushed for more stringent regulations

on the greenhouse gas emissions from passenger vefileled approved something known as
afeed-in tariff, a policy proposal considered too radical even for the current Congress to
consideropenly®*

California also regulates greenhouse gas emissions through a variety of other poldigding
ade factoban on new coafired power plants, aenewable portfolio standard, andgid
applianceefficiency standardsind California is not alone in adding regulations on top of & cap
andtrade scheme.

In almost every case in which a eapd-trade plan has been seriously discusggaljticians
havedeterminedthat the best way to set the potential cap is through political giveaways, not
through market mechanicéJnder some plans, emissions permits are auctioned, while other
plans sell some of the permits and give away the rest, and still other glaesway all of the
permits. In the end, capndtrade pragrams become incredibly complexnd thatis by design.
The more complex they get, the more primacy the legislature secures in deternathmgyill

win and who will not, making &asier to attractvotes.

L David WessePollution Politics and the ClimaRill GiveawayWALLSTREEZJOURNALMay 23, 2009,
http://online.wsj.com/article/SB124304449649349403.html
%2 Cal.Exes. OrderNo. S01-07 (Jan. 18, 200)7 http:// gov.ca.gov/executiverder/5172/.
“press Releas® 2 GSNY 2NJ { OKg | NI SyS3IaSNI { SyRa [SGGSNI G2 t NBaARS)
Waiver Request for Cleaner Galan. 21, 2009, http://gov.ca.gov/pressease/11404/.
**Debra KahnCaliforna: Schwarzenegger signs feiedtariff, spate of enviro bil]SSREENWIREOCt. 12, 2009.
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In 2008, theliebermanrWarnerdClimate Security Act of 2008as344 pages longout the bill

stalled in the Senat& In 2009, viien the WaxmasMarkey capandtrade bill was unveiled, it

was 648 paged.he bill then grew to 932 pages upon introdoctj and eventually to 1,092

LI 3Sa 6KSY AG NBFOKSR Ada O2YYAGGSS YI NJ dzLde L
out of the Rules committee at a staggering 1,201 pages in leagtha later amendmentthat

wastacked onran toan additional 309ages. The legislation that passed the House this

summer was 1,428 pages loAfz SQf f ¢ SG &2dz RSOARS T2NJ &2 dzNAST
bill before rendering a vote on it.

According to its supporters, cagndtrade is supposed to be an efficient way to reduce carbon

dioxide emissions. But instead of promoting a-eayti NI RS 2y & -ahdNiENI NIS¥Z ¢ O
bills include regulation after regulation and turn into mammoth piecekegislationIf the

promoters of capand-trade legislation truly believed in caandtrade, the additional

regulations found in these huge bills would be unnecessary

REGIONAGREENHOUSBASINITIATIVES CAP-AND-TRADE AT REGIONALEVEL

A number of stites have joined together in regional initiatives to reduce greenhouse gas

emissions. These regional initiatives include the Regional Greenhouse Gas Initiative (RGGI), the
Western Climate Initiative, and the Midwest Greenhouse Gas Reduction Accord. ©f thes

initiatives, only RGGI has binding emission limits. The Western Climate Initiative and the

Midwest Greenhouse Gas Reduction Accords are essentially agreements between governors

rather than agreements accepted by state legislatures. Unless the statlatages act, the

greenhouse gas caps or targets imposed under these acbetd&en governorsre not likely

to be legally bindingnd if they were legally binding theyowld surely require congressional

I LILINR @ £ dzy RSNJ G KS [/ 2 ¢*&TH dafe dzis requiye@dent hag ndtweelt Ol / €
tested.

RGGI is the oldest of the initiatives. It includes Northeastern andAdahtic states, including
Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New

*3.3036 (11‘bCongress), http://frvebgate.access.gpo.govicgi
bin/getdoc.cgi?dbname=110_cong_bills&docid=f:s3036pcs.txt.pdf.
®|nstitute for Energy Researchhe Rb R (12 9y SNH& { SNFR2Y Ay cnyXb2s doHXal"
MZHAMXL aSIyd  iEprdwww.ingtiGRfdt@nergytese@chn.org/2009/07/14/th@oad-to-energy
serfdomin-648n0932makethat-1092betteryet-1201imeant1428-short-pages/.
7U.s.Cost. Att. 1EMn ® / 2 YLI OG NofStatdzhdl, withibut heSCorsentiof Congress, lay any duty of
Tonnage, keep Troops, or Ships of War in time of Peace, enter into any Agreement or Compact with another State,
or with a foreign Power, or engage\iar, unless actually invaded, or in such imminent Danger as will not admit of
delay¢
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York, Rhode Island, aermont. Their goal is to cap carbon dioxide emissions from power
plants and reduce those emissions by 10 percent by 218.

States Involved in Regional Greenhouse Gas Initiatives

B Regional Greenhouse Gas Initiative (RGGI)

' RGGI Observer

B Midwest GHG Accord

B Midwest GHG Accord Observer

B Western Climate Initiative

B Western Climate Initiative Observer
Western

On January 1, 2009, the RGGI regulations went into effect. But despite claims that the program
will reduce greenhouse gasnissionsit has yet to prove that it will or cakccording to the
New York Times

2 Regional Greenhouse Glstiative, About RGG http://www.rggi.org/about (last visited Mar. 2, 2010).
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The program is due to get off the ground in nine days, but already there are
worries that it may fail to reduce pollution substantially in the Northeast,
undermining a cooept that is being watched carefully by the rest of the country,
by Congress and by European regulators.

The concept has been praised by environmentalists and state officials. But the
emissions cap was based on overestimates of carbon dioxide putpich has
dropped sharply from 2005 to 2006 and is on a lower trajectory than anticipated.

So auction demand may be weak at the start, with millions of allowances the

states planned to sell not immediately needed. And with the cap on emissions

mostlikd @8 (2 06S KAIKSNE G fSIa0 doydeGAlIftes Of
output, it may be many months before utilities have an incentive to cut

pollution.?® [emphasis added]

In other words, the cap on emissions set by politicians ended up being higgnette level of
emissionghat actually exists. In fact, the interest grogmvironment Northeast reports that
the cap appears to beine percent above the 2007 emissions let&This means that power
plants covered by the plan likely will neave to redice their emissions for a number of years.
This isespeciallytrue because the recession hesduced electricity use and concomitant
carbon dioxide emissiongn fact,aneconomic downturn remains the only demonstrated
means of reducing GHG emissions ag sustained basis.

Political considerations are likely one reason that the cap was set higher than actual emission

levels. Phil Giudice, the commissioner of the Massachusetts Department of Energy Resources

told the New York Timethat the estimate forthd S@St 2F (GKS OF L) agt & Lz
2F &@SENAR 32 FNRY 020K +Fty FylFrteaAdrt awsodq

Politicians do not wanio be seen as having imposed their constituents increased energy
prices by an identifiable sourceuch as &ransparent direct tax or a less transparerap-and-

trade plan.Instead, the incentive structure calls on politicians to promote-aagtrade

policies to appease base voters and then vote for a system that both fails to reduce emissions
and,as a result, fails to measurably impact the price of enertys avoiding voter backlash.

* FelicityBarringer & Kate Galbraiti$tates Aim to Cut Gasbyg Making Polluters PaiX.Y TiMES Sept. 15, 2008, p.
A17, http://lwww.nytimes.com/2008/09/16/us/16carbon.html?_r=1.
% Environment NortheasEmissions Trends and Inaugural Allowance Auction: Regional Greenhouse Gas,Initiative
p. 2, Sept. 3, 2008, httfpwww.env-ne.org/public/resources/pdf/ENE_RGGI_Emissions_and_Auction_Rpt_
090308 _final.pdf.
3 Felicity Barringer & Kate Galbrai®Btates Aim to Cut Gases by Making Polluters RagTIMES Sept. 15, 2008, p.
Al17, http://lwww.nytimes.com/2008/09/16/us/16arbon.html?_r=1.
12



But politics is not the only possible reason the cap was set higher than actual emissions.
According to an anonymous insider, the purpose of RGGI is not to redussiensbut to get a
cap-andtrade program for carbon dioxide statl in AmericaOn thePrometheus$logan
anonymous insidewrote:

| do not think RGdkic]cap was set to reduce emissionsS O dza S G KIF G g1 ay Qi
the primary purpose of RGGAt the start othe RGGI process there was a tacit

understanding amongst the participants that the real goal of RGGI was to

develop the framework for a G@ap-andtrade program that could be used as a

model for a national program. After all, the unstated reality is thabuld never

hope to actually have any impact on global warnihfemphasis added)]

Thecurrent economic downturd & | y 2 i K S NJ N&Bnk-tiagdeyscheni2 il »thave | LJ

an impact on carbon dioxide emiss®iThe Energy Information Administration recently

reported that U.S. carbon dioxide emissions have dramatically dropped in 2008 and 2009.

According to data fronthe Energy Information AdministratioElA, carbon dioxide emissions

from fossil fuelsiroppeddramaticallyfrom 2007 through 2008 This drop in overall emissions
meansthat BA@ Q& OF LJ Aa S@SYy Y2NB AySTFFSOldzat GKIFyYy ¢

The Western Climate Initiative

The Western Climate Initiative was started in February 2007cafiaborative effot of

Arizona, California, Montana, New Mexico, Oregon, Utah, Washington, and the Canadian
provinces of British Columbia, Manitoba, Ontario, and Quelbke.centerpiece of the Western
Climate Initiative is a regional camd-trade prograni*with a goal to educe greenhouse gas
emissiors by 15 percent below 2005 levels B9203°

The Western Climate Initiativieas a more ambitious emissions reduction target than RGGI. But
unlike RGGthe Initiative is an agreemer@monggovernors and not based on legislation

passed by the legislatures of the member states and provigesontrast, all of the RGGI

states except New York have passed laws to implement the Initiative.

¥ Anonymous! Y LY & A RS NI Rrometh&ust Th2 $ciemcd Policy BRept. 24, 2008,
http://sciencepolicy.colorado.edu/prometheus/aimsidersview-on-rggi4585.
% SeeEnergy Information Administratioshort Term Energy Outlookble Browser: Table 9a. U.s. Macroeconomic
Indicators and C{Emissionghttp://tonto.eia.doe.gov/cfapps/STEO_Query/steotables.cfm?tableNumberEtom
2007 through 2009 EIA estimates that@&mnissions from fossil fuels fell by over 9 percent.
¥ Western Climate InitiativeDesigning the Progranmttp://www.westernclimateinitiative.org/designinghe-
program(last visited Mar. 2, 2010).
¥ Western Climate InitiativeThe WCI Cap & Trade Progrdrtip://www.westernclimateinitiative.org/thewci-
capandtrade-program(last visited Mar. 2, 2010).
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Of the Western Climate Initiative states, California, Oregon, and Washington have greenhouse
gas caps (or at least greenhougascap goals), but New Mexico, Arizohgntana,and Utah

have not passed laws establishing greenhouse gas caps or legislatively joining the Western
Climate Initiative. Instead, the governors of New Mexico, Arizona, dtahMontana signed

up their states for the Western Climate Initiative. But it is unlikely a governor can require his or
her state to cap their carbon dioxide emissions without the legislddgassing a bithnd,as

noted, binding requirementsraceableto such an interstate agreemestirely trigger the

| 2y ai A GupaktEHQe

Thus, it appears that the Western Climate Initiative is to be binding only on Washington,
Oregon, and California because of their legislatigsed greenhouse gas capstilthe
legislatures of Arizona, New Mexico, Montaaagd Utahpass greenhousgascap lave, the
Western Climate Initiative wile an aspirational targeonly.

Some states are starting to sour on participation in the Western Climate Initiative. Fopkxam

I NA T 2 y I Q dan Brewdr3slidéd®aNkxecutive order in February 2010 declaring that

I NAT 2y gAft y23G LI NIAOA LI (i-8ndthagle systerS® AloSra G SNy /
2010, the Utah House of Representatives passed a resolution élijhg ! 4 KQ& D2 @SNy 2|
back out of the Initiative!

The Midwestern Greenhouse Gas Accord

The Midwestern Greenhouse Gas Accord is an agreement among the governors of Kansas,
Minnesota, lowa, Indiana, lllinois, Michigan, and Wisconsin to develop-archjsade scheme

that will reduce greenhouse gas emissions 60 and 80 percent below currergiensisevels®

Like the Western Climate Initiative, this is an agreement between govemarout legislative
approval. As such, the agreement is unlikely to have the force of law until the state legislatures
pass authorizations. For the time being, tMé&gdwestern Greenhouse Gas Accord, like the
Western Climate Initiative, is mostly aspirational.

% Shuan McKinnomrizona quits Western climate endeavBigARIZONAREPUBLICFeb. 11, 2010,
http://www.azcentral.com/arizonarepublic/news/articles/20102311/20100211climatebrewer0211.html
%" Brandom LoomisHouse seeks to leave Western Climate Initiaffue SALTLAKETRIBUNEFeb. 24, 2010,
http://www.sltrib.com/news/ci_14465421
* press Releas@en Midwestern Leaders Sign Greenhouse Gas Reductina, Adov. 15, 2007,
http://www.wisgov.state.wi.us/journal_media_detail.asp?locid=19&prid=3027.
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DEFACTABANS ONCOAI-HREDPOWERPLANTS

Besides cajand-trade programs, one way that some states are trying to reduce greenhouse gas
emissions is by effestely banning codired power plantsit is less expensive to produce
electricity from coafired power plants than from natural gas, nuclear, or any of the renewable
sources. Using current technology, however, doal electricity generation emits more

carbon dioxide per megawatt hour than natural gaed electricity generation. As a result,

many politicians and environmental groups are attempting to stop all newfaeal electricity
generation®®

As a part of thanovement to ban inexpensive cetiled electricity, some states have instituted
regulations that effectively ban cefited power plants. In 2006, California passel $368,
which created a greenhousms performance standard for power plaifsThe perfemance
standard of 1,100 pounds of carbon dioxide per megawatt hour for baseload electricity
generation is based on the amount of carbon dioxide emitted from a combined cycle natural
gasfired power plant!' To meet the standard, a cefited power plant waild be forced to use
technology that does not exist. Thus, the performance standard effectively baw coafired
power plants.

In 2007, Washington State passeB.8 n n m® [ A | SB. 1368 thisHa@vNgfsial Qa {
greenhouseagas performance standaraif all new baseload electric generation of 1,100 pounds
of greenhouse gases per megawaitt hétrr.

Other State Regulatory Obstacles to New Géaled Power Plants

Other states are actively pursuing simitke factobans on coalired power plants. On Octolbe

19, 2007, the Kansas Department of Health and Environment rejected-guoality permit for

a proposed codlired power plant because of carbon dioxide emissions. This was the first time

a government agency had rejected anairality permit because afarbon dioxide emissiorfs.

According to thaVashington Po& 2y S LJ12&daAofS NBFazy FT2N Y|y
A

a
YIGKESSy {So0SfAdza ¢l a KSIR 2F GKS 5SY2O0NI GAO

¥ SeeSierra Clubllove Beyond Coghttp://www.sierraclub.org/coal/ (last visited Mar. 2, 2010).
“03.B1368 (Cal.2006),
http://www.energy.ca.gov/emission_shdards/documents/sb_1368 bill 20060929 chaptered.pdf
*L public Utilities Commission of the State of Califorfrigerim Opinion on Phase 1 Issues:
Greenhouse Gas Emissions Performance Stard&rtl.2, Decision 001-039, Jan. 25, 2007,
http://docs.cpuc.ca.gov/iword_pdf/FINAL_DECISION/64072.pdf
*23.B. 6001 § 1 (Wash. 200fttp://www.leg.wa.gov/pub/billinfo/200 7
08/Pdf/Bills/Senate%20Passed%20Legislature/680AL.pdf
*3 Steven MufsonPower Plant Rejected Over Carbon Dioxide ForThing WASHINGTOROST Oct. 19, 2007, p.
A01, http://lwww.washingtonpost.com/wglyn/content/article/2007/10/18/AR2007101802452.html.
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[llinois Clean Coal Portfolio Standard

In early 2009, lllinois passed tHinoisClean Coal Portfolio Standard L&hislaw requires

new coalfired power plants to capture and store 50 percent of their carbon dioxide emissions
(the technologyto do thisdoes notyet existat a reasonable prigeand then requires electric
utilities in the state to purchase a certain percentage of their electricity from theseepo

plants. lllinois also provided subsidies for the first lasgale coafired power plant that tests
carboncapture and storage technologiés.

RENEWABLPORTFOLISGTANDARDS

Renewable portfolio standards are mandates that require utilitiegegnerate orsell a certain

percent 3S 2F ANBYySsHI 0 fcBstomESDHrduy teNdabie dréditsidirém othér S A NJ
utilities.¢ KS RSFAYAUGA2Y 2 FTmaydedrptraightioonar§ sut irSdctt@ G N OA 0 &
RSTAYAGAZY 27F 6K lwidelyfrém statd 3 gt&ied® Fob éxBriple, @anidtafes

define large hydroelectric power as renewable, but California does not.

Currently29 statesand the District of Colombilaave binding renewable portfolio standards,
have nonbinding renewableyoals*® and 15 states do not have a renewable portfolio mandate.

“1d.
“> Sunflower Electric Power Corporation has applied for a permit to explain itdicaghpower plant in Holcomb,
Kansas, but the permit has not yet been granted. Environmental News SeBrioflipwer Electric reapplies for
CoalFired Power Plant Expansjalan. 14, 2010ttp://www.ens-newswire.com/ens/jan2010/201-01-14-
092.html
©3.B. 1987 (lIl. 2008)ttp:/filga .gov/legislation/publicacts/95/PDF/095027.pdf.
* Coal Utilization Research Counitiinois Clean Coal Portfolio Lagan. 26, 2009,
http://www.coal.org/news/article.asp?ARTICLE_ID=165&.
“® SeeDatabase of State Incentives for Renewables & Efficiebdijornia Incentives for Renewable Energy
http://www.dsireusa.org/library/includes/incentive2.cfm?Incentive_Code=CA25R&state=CA&CurrentPagelD=1.
* Database of State Incentives for Renewables & Efficiédeyewable Portfolio Standards,
http://www.dsireusaorg/documents/summarymaps/RPS_map.pptx
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Renewable Electricity Mandates Increase the Price of Electricity

There are many problems with renewable electricity mandates. The most obvious thekat
mandatesare designed tancrease thecost of electricity. Currently, electricity costs af® 3
percent higher in states that have binding renewable portfolio standgfkEe Appendig).

It is not clear how much this price differential is the result of the renewable electricity
mandates andhow much is a function of the sources of electricity generation in states which
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